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Seeking costs as the Independent Children’s Lawyer 

Independent Children’s Lawyers play a vital role in family law proceedings, representing and 

promoting the best interests of children the subject of those proceedings. 

Naturally, such representation comes at a significant financial cost, so it is important for ICLs to seek 

to recover those costs where appropriate. Cost orders in favour of ICLs reflect the invaluable 

assistance the Court receives from child representatives and helps to ensure the continued provision 

of dedicated ICLs. 

This bulletin will assist ICLs to understand the basis on which costs orders are made and provide 

practical guidance about seeking orders.  

Contributions v costs 

Independent Children’s Lawyers operate under a staged funding model, with Legal Aid grant 

extensions obtained as a matter progresses.  

When an ICL is first appointed and in accordance with Legal Aid NSW policy, they are required to seek 

an initial contribution towards their costs from the parties to proceedings (currently $1,650 each 

where there are two parties). When the initial contribution is sought, the parties are provided with 

the ICL’s costs estimate and are put on notice that the ICL intends to seek a costs order at the 

conclusion of proceedings. 

Parties are given the option of applying for a waiver of the initial contribution by submitting a financial 

statement, which is then considered by the grants division at Legal Aid. The grants division will 

determine the waiver application by either: 

• Approving – if grants agrees that the person’s financial circumstances would not 

allow them to pay this contribution. 

•  Refusing – if grants are of the view that the person’s financial circumstances would 

allow them to pay this contribution. 

Even where a waiver has been approved, this does not preclude an ICL from seeking costs against that 

party at a later stage, noting the financial position of that party may have improved over time. 

Where the waiver is refused, the contribution cannot be enforced until such time as the Court has 

made a costs order in favour of the ICL. 

A party who is in receipt of a grant of Legal Aid does not need to apply for a waiver, however, they 

should provide confirmation of their grant of Legal Aid to the ICL. 
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The legislation 

Section 117 of the Family Law Act 1975 (Cth) (the Act) governs the making of costs orders in family 

law proceedings. In accordance with s 117(1) of the Act, each party typically bears their own costs at 

trial although there is some scope to order costs in favour of a party in accordance with s 117(2).   

In relation to ICL costs, the pathway to a successful costs order is somewhat clearer. The Act 

specifically provides as follows, at s 117(3): 

(3) To avoid doubt, in proceedings in which an independent children's lawyer for a child has been 

appointed, the court may make an order under subsection (2) as to costs or security for costs, 

whether by way of interlocutory order or otherwise, to the effect that each party to the 

proceedings bears, in such proportion as the court considers just, the costs of the independent 

children's lawyer in respect of the proceedings. 

Subsection (2) provides that “if the court is of opinion that there are circumstances that justify it in 

doing so, the court may, subject to subsections (2A), (4), (4A), (5) and (6) and the applicable Rules of 

Court, make such order as to costs and security for costs, whether by way of interlocutory order or 

otherwise, as the court considers just”. 

Where costs are sought by an ICL, the Court will have regard to the following factors, as set out in  

s 117(2A): 

a) the financial circumstances of each of the parties to the proceedings; 

b) whether any party to the proceedings is in receipt of assistance by way of legal aid and, if 
so, the terms of the grant of that assistance to that party; 

c) the conduct of the parties to the proceedings in relation to the proceedings including, 
without limiting the generality of the foregoing, the conduct of the parties in relation to 
pleadings, particulars, discovery, inspection, directions to answer questions, admissions 
of facts, production of documents and similar matters; 

d) whether the proceedings were necessitated by the failure of a party to the proceedings 
to comply with previous orders of the court; 

e) whether any party to the proceedings has been wholly unsuccessful in the proceedings; 

f) whether either party to the proceedings has made an offer in writing to the other party 
to the proceedings to settle the proceedings and the terms of any such offer; and 

g) such other matters as the court considers relevant. 

In addition, if a party to the proceedings: 

a) has received legal aid in respect of the proceedings, or  

b) the court considers that a party to the proceedings would suffer financial hardship if the 

party had to bear a proportion of the costs of the independent children's lawyer, 

then the court must not make an order under subsection (2) against that party in relation to the costs 

of the independent children's lawyer (s 117(4)). 

Finally, the Act requires that the court must ignore the fact that an ICL is funded by Legal Aid when 

considering whether to make a costs order in the ICL’s favour, with s 117(5) providing as follows:  
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(5) In considering what order (if any) should be made under subsection (2) in proceedings in 

which an independent children's lawyer has been appointed, the court must disregard the fact 

that the independent children's lawyer is funded under a legal aid scheme or service 

established under a Commonwealth, State or Territory law or approved by the Attorney-

General. 

ICLs should also be familiar with the rules governing costs, found at Chapter 12 of the Federal Circuit 

and Family Court of Australia (Family Law) Rules 2021. Rule 12.13 provides that: 

             (1)  The court may make an order for costs on its own initiative. 

             (2)  A party may apply for an order that another person pay costs. 

             (3)  An application for costs may be made: 

                     (a)  at any stage during a proceeding; or 

                     (b)  by filing an Application in a Proceeding within 28 days after the final order is made. 

Rule 12.06(5) requires an ICL to file and serve a costs notice at least 1 day before a trial, setting out 

the actual costs incurred by the ICL up to and including the trial. Rule 12.06 (3) is more onerous, 

imposing an obligation on parties to proceedings to serve costs notices not only before a trial but 

before each court event. 

In appeals the relevant rules are set out at Part 13.10 of the Rules. If an ICL intends to seek costs, they 

are to file and serve a schedule of costs 7 days prior to the hearing of the appeal as set out in r 13.53(2) 

& (3): 

(2) A party who intends to seek costs at the conclusion of the hearing of the appeal, subject to 

the outcome of the appeal, must: 

a) file and serve, no later than 7 days before the first day of the sittings in which the 
appeal is listed for hearing, a schedule of the costs to be sought at the scale prescribed 
by these Rules; and 

b) be in a position to address the court as to costs (including quantum), whether sought 
by or against that party, at the conclusion of the hearing. 

(3) If a party files a schedule of costs under subrule (2), all parties must be in a position to address 

the court on the question of costs (including quantum) at the conclusion of the hearing. 

Case Law 

There are a number of reported decisions which assist in understanding how the court considers an 

application for costs from an ICL. 

In De Roma & De Roma [2013] FamCA 566 the ICL sought costs equally against each parent and the 

court carefully considered s 117. In that case, the court held that the general rule requiring each party 

to bear their own costs did not apply to the ICL. Further it found that s 117(5) is a provision designed 

to protect the public purse and that parents who can afford to help pay for the ICL should (an 

interpretation later adopted by the Full Court in Christie & Galipo [2021] FedCFamC1A 88). The 

judgment made reference to the active role taken by the ICL and ultimately found that both parties 

had the capacity to pay costs as sought. 

In Arnet & Arnet [2021] FamCA 139 the parties opposed the costs order sought by the ICL. By reference 

to s 117 (a), (c) & (e) the Court considered the financial circumstances of each of the parties to the 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FamCA/2013/566.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FedCFamC1A/2021/88.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FamCA/2021/139.html
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proceedings, the conduct of the parties to the proceedings and whether any party to 

the proceedings had been wholly unsuccessful in the proceedings. The Court was not satisfied that 

the financial circumstances of the parties were such that it “would be inappropriate or unfair for the 

parties to bear the costs of the ICL” but permitted each of the parties 6 months to pay the costs, to 

mitigate any hardship that may result from an order for costs. 

In PBF as Child Representative for AF (Legal Aid Commission of Tasmania) & TRF & LKL [2005] FamCA 

158 the Full Court held that there is nothing to prevent any s117(2A) factor being the sole foundation 

for an order for costs. 

In Dansey & Dansey (No. 2) [2021] FedCFamC1A 100 the court declined to make an order for costs as 

sought by the ICL in an appeal, in circumstances where it was difficult to see how he “added anything 

to what the father did to resist the appeal. In those circumstances, prudence might suggest that the 

Independent Children’s Lawyer simply adopt the father’s submissions in their Summary of Argument, 

but not otherwise engage or appear in the appeal”. 

In Gillen & Lindo (No 2) [2021] FedCFamC1F 211 the Court considered whether the mother’s previous 

receipt of legal aid for the family law proceedings was such as to bring her within the prohibition 

contained at s 117(4)(a), in relation to the payment of ICL costs. The court held that even where she 

no longer had a grant of aid, the earlier grant of aid was sufficient to oust the power of the Court to 

make a costs order against her. This was so in circumstances where the legislation “does not suggest 

that the party must currently be in receipt of legal aid, or in receipt of legal aid for a particular portion 

of the proceedings. It is expressed simply in the past tense”. 

In Legal Aid ACT & Westwell [2021] FamCAFC 50 the Full Court heard an appeal commenced by Legal 

Aid ACT, against the refusal of the primary judge to make an order that the mother pay the costs of 

the ICL. The primary judge was of the view that s 117(4) precluded him from ordering costs as sought 

because the mother had been appointed a lawyer under the Family Violence and Cross Examination 

of Parties Scheme. 

The Full Court was tasked with considering whether the provision of a lawyer through the Scheme 

constituted the receipt of legal aid for the purposes of s 117(4). Ultimately it was held that provision 

of funding for a lawyer under the Scheme was not ‘legal aid’ as provided for in s 117(4). Further, the 

Court noted that “it would be a bizarre outcome if a person who receives legal assistance by way of 

the provision of a lawyer under the Scheme brings with it an immunity against the costs of the 

Independent Children’s Lawyer to the alleged perpetrator of family violence, but the other party, the 

alleged victim, remains liable to pay them”. 

Practical tips  

Unless Legal Aid NSW waives a party’s liability to pay a contribution towards the costs of the 

independent children’s lawyer, you must apply to the court for cost orders. If you are of the view that 

an application for costs should not be made in the circumstances of the matter you should contact 

Legal Aid grants and seek approval not to proceed with an application for costs. 

When making an application for costs as the ICL, you should: 

a) Confirm whether either party has already paid a contribution towards your costs; 

b) Confirm whether the grants division of Legal Aid has approved a waiver application or has 
agreed to deferral of payment; 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FamCA/2005/158.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FedCFamC1A/2021/100.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FedCFamC1F/2021/211.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FamCAFC/2021/50.html
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c) Consider the current financial position of each of the parties (ie their capacity to pay a 
costs order). This is discussed further below. 

d) Determine what your costs will be up to the conclusion of the hearing including all grant 
extension payments and disbursements (counsel fees, reports etc). 

e) Prepare your schedule of costs/costs notice and file and serve it in accordance with the 
rules. A failure to do so could prevent you from seeking costs. 

f) Endeavour to reach an agreement as to the payment of your costs. A short minute of order 
could be circulated at the same time as you serve your costs notice (with the final figures 
to be amended subject to the number of hearing days). 

g) In the absence of agreement, consider whether you should file an Application in a 
Proceeding seeking costs, with an affidavit in support, and seek that it be heard at the 
conclusion of the hearing.  

h) Ensure your case outline and your proposed minute of order includes an order for your 
costs. Any written submissions should also address the question of costs. 

As highlighted by the cases above, a party’s capacity to pay is a key consideration for the court when 

costs are sought. There are a number of sources an ICL can turn to when considering a party’s financial 

position. If a waiver of the contribution has been sought, evidence of a party’s financial position will 

be contained within the waiver application, although consider whether that information is still current. 

If the parties have been involved in property proceedings, spouse maintenance proceedings or child 

support proceedings, it is likely that the parties will have filed Financial Statements. Where no such 

statement has been filed, you can consider asking each party to complete one prior to the hearing. 

The evidence filed in the case may also assist in understanding the financial position of the parties. 

For example, a party may annex a child support assessment to their affidavit.  This assessment will 

include details of each party’s income which can be relied on in support of a cost order.  

Sometimes a party will provide affidavit evidence of the fees they have incurred in conducting the 

litigation (either in support of a cost order or in trying to demonstrate how unreasonable a party may 

have been).  This evidence may be useful in making submissions with respect to that party’s capacity 

to pay.  

It is not unusual for a parenting affidavit to include details of a party’s occupation, working 

arrangements, and other financial arrangements in the household (such as being supported by a 

partner).  Consider whether this evidence can be used in support of a cost application. 

Finally, the costs notice filed on behalf of a party should show the costs paid to date and future 

estimated costs. The notice may be useful evidence to demonstrate a capacity to pay. 

Wording of costs order 

Where the parties have yet to contribute to the ICL’s costs, the suggested wording of a costs order is 

as follows: 

That within (    days/weeks/months) of the date of these orders or on or before another date 

as agreed with Legal Aid NSW, each party shall pay to Legal Aid NSW the sum of ($......), being 

equal shares of the costs of the Independent Children’s Lawyer in the proceedings between 

the parties. 
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If a contribution has already been paid, the order sought must reflect that. The following example 

demonstrates the way in which an earlier contribution can form part of the final costs order:  

Within 28 days after the date of these Orders the father shall pay to Legal Aid NSW the sum 

of $6,350 (noting his contribution towards the costs of the Independent Children’s Lawyer in 

these proceedings is $8,000 and he has paid to Legal Aid NSW an amount of $1,650 in part 

satisfaction of that contribution). 

If a party indicates that they intend to apply for a waiver but have not yet done so, the order can be 

amended accordingly: 

That within (    days/weeks/months) of the date of these orders or on or before another date 

as agreed with Legal Aid NSW, each party shall pay to Legal Aid NSW the sum of ($......), being 

equal shares of the costs of the Independent Children’s Lawyer in the proceedings between 

the parties, subject to any waiver granted by Legal Aid NSW. 

Affidavit in Support 

Where an application for costs is made, the affidavit filed in support of the application should provide 
the court with sufficient information on which to consider the application. A template affidavit 
appears below and can be adapted to suit each individual case. 
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TEMPLATE COSTS AFFIDAVIT 

 

1. I am the Independent Children’s Lawyer in these proceedings and a solicitor employed 
by Legal Aid NSW/[FIRM NAME}.  

2. An order was made by this Honourable Court pursuant to section 68L Family Law Act 
1975 on DATE.  

3. On DATE I wrote to the Applicant.  A copy of this letter is annexed hereto and marked 
“A”. [INITIAL APPOINTMENT LETTER]  

4. #To date the Applicant has not made a contribution to my costs in the proceedings.  

5. # On DATE the Applicant paid $INSERT AMOUNT towards my costs in the proceedings.  

6. # I have been advised that the Applicant is in receipt of a grant of Legal Aid, and 
accordingly I do not seek an order for costs against the Applicant.  

7. On DATE I wrote to the Respondent.  A copy of this letter is annexed hereto and marked 
“B”. [INITIAL APPOINTMENT LETTER]  

8. # To date the Respondent has not made a contribution to my costs in the proceedings.  

9. # On DATE the Respondent paid $INSERT AMOUNT towards my costs in the 
proceedings.  

10. # I have been advised that the Respondent is in receipt of a grant of Legal Aid, and 
accordingly I do not seek an order for costs against the Respondent.  

11. My professional costs in acting in this matter are $INSERT AMOUNT.  I have incurred 
disbursements in the amount of $INSERT AMOUNT.  My total costs in this matter are 
$INSERT TOTAL.  Annexed hereto and marked “C” is a copy of my costs notice dated 
DATE.  

12. On DATE I wrote to the Applicant and requested payment of my costs.  A copy of this 
letter is annexed and marked “D”. [LETTER SERVING COSTS NOTICE]  

13. On DATE I wrote to the Respondent and requested payment of my costs.  A copy of this 
letter is annexed and marked “E”. [LETTER SERVING COSTS NOTICE]  

14. Annexed hereto and marked “F” is a Financial Statement provided to me by the 
Applicant on DATE.  

15. Annexed hereto and marked “G” is a Financial Statement provided to me by the 
Applicant on DATE.  

16. [DETAILS RELEVANT TO CONDUCT IF NECESSARY].  

17. I seek Orders in accordance with my Application in a Proceeding. 

 


